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IN THE UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


No. 75-6041 


UNITED STATES OF AMERICA and DONALD M. CERRA, 


Special Agent of the Internal Revenue Service, 


> 


Petitioners-~Appellees 


Respondent-Appellant 
ON APPEAL FROM THE ORDER OF THE UNITED STATES DISTRICT : 


COURT FOR THE WESTERN DISTRICT OF NEW YORK 


STATEMENT OF THE ISSUE PRESENTED 
Whether the Fifth Amendment privilege agaiust self- 
incrimination may be invoked as a ground for refusing to 
comply with an Internal Revenue Service summons requiring 
the production of an accountant's workpapers which were used 
in the preparation of the claimant's prior tax returns, where, 
upon becoming aware that he was the subject of a tax investigation, 


the claimant procured the workpapers from his accountant 
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TEMENT OF THE CASE 
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2/ On June 16, 1975 this Court stayed enforcement of the 
District Court's order pending tt determination of the appeal. 
At the same time, this Court expedited the appeal and ordered 
the filing of simultancous briefs on July 7, 1975. 
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January 18, 1975, Richards re juested taxpayer's accountant, 
Arthur W. Robeson, to deliver to him for delivery to the taxpayer 
certain workpapers which Robeson had prepared. (R. 14, 16; 
I-Tr. 4.) The accowmtant delivered the workpapers to Mr. Richards 


and he then delivered them to the taxpayer. (CK. EA; 1%; THT. a 


2evenue Service summons to taxpayer. (R. 7.) The summons 
directed taxpayer to appear before Agent Cerra on September 23, 
1974, and to testify and to produce the workpapers of the 
/ 

7 . . . . - + 
accountant which were in his possession. ‘®. 632" 
Taxpayer appeared on the specified date but asserted the Fifth 
mendment privilege against self-incrimination in justification 
of his refusal to comply with the summons. 13,235) 

Subsequently, on January 7, 1975, pursuant to the provisions 


Sections 7402(b) and 7604(a) of the Internal Revenue Code 


ie) 
rh 


of 1954 (26 t-S.C.),_a petition (R835) as filed inthe 


sorted by Agent Cerra's affidavit (CR. fos 
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were used in the preparation of Form L040 


‘oe. Jr. and Margaret Beattie for the 

years 1968, 1969, 1970, 1971 and 1972 
consisting of but not limited tot he following: 
trial balances, baiance sheet, adjusting 
entries, closing entries, workpapers, notes 
memorandums and any correspondence used in 
the preparation of the aforementioned returns. 


in which Cerra stated that he is a special agent of the Internal 


Revenue Service; that, in his capacity as a special agent, he 
was assigned to investigate the federal income tax liabilities 
of taxpayer for the years 1968 through 1972; that, pursuant to 


such investigation, he issued and served the summons at issue; 


"Ue mites “i ‘ a ae wiles Bia _— 1 Liovmmbrena- ta . 
that taxpayt r appeared atl the time and piace directed by the 

e F ; nen é 
summons but r¢ d to comply therewith; and, that the testimony 
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and documents demanded by the summons were necessary for the 


determination of the federal income tax liabilities of John L. 


Beattie, Jr., for the years 1968, 1969, 1970, 1971 and 1972." 


for the Western District of New York on January 27, 19/5, 
and to show cause why he should not comply with the summons 

An answer (R.9-1 ' ee ee ae bh 4 - 2 - / 

crete day R.9-11) was filed by the taxpayer on January 14, 
1975. In his answer, taxpayer asserted, inter alia, that 
’ I d , ~ A. e: oat 

Agent Cerra was conducting, an investigation "for the principal 
purpose of determining whether to 1 ecommend that criminal 


prosecution be instituted *« * * with respect to the tax returns 


filed by * * * [taxpayer] for the years 1968 through 1972 
inclusive;" that the records sought by the summons were the 


property of taxpayer and were in his lawful possession; that 
taxpayer "has a privilege under the Fifth Amendment ke 
has properly asserted said privilege, to decline to give 


testimony and/or to produce for examination the books, records 


demanded by said gsummons;"' and, "that the 


and other papers 
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summons is over-broad, lacks the specificity required by law, 
and that the documents demanded therein are not reasonably 
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necessary to said investigation.' 


A hearing on the order to show cause was held on January 27, 
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May 16, 1975, the District Court entered an order (R. ! -18) 
overruling the claim of Fifth Amendment privilege, as well as 
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SUMMARY OF ARGUMENT 
The issue in this case involves the enforceability of 


an Internal Revenue Service 


summons seeking the production of 
workpapers originating with taxpayer's accountant--papers which 
pertained to the accountant's preparation of the taxpayer's 


income tax returns. In our view, the transfer of the accountant’ 


workpapers to the taxpayer did not create a privilege against 


self-inci ination which did not theretofore exist. As the 
Supreme Court r rmed i Couch v. United Stat 409 U.S 22 
(1973), the Fifth Amendment privilege against self-incrimination 


is an intimate and personal right. Where that Court has extended 


the privilege to cover documentary evidence, it has repeatedly 
emphasized that only personal records are eligible for the claim. 
The decisions of the Supre Court reflect the’ consistent view 


that the privilege should be "limited to its historic function 
of protecting only the natural individual from compulsory 
incrimination through his own testimony or personal records" 
(United States v. White, 322 U.S. 694, 701 (1944)). 


Under the standards developed in the Supreme Court's 


decisions, the accountant 's workpapers at issue are not the 
personal papers of the taxpayer and ar« therefore not subject 
to a claim of privilege on behalf of the taxpayer. On numerous 
occasions, it has been held that the Fifth Amendment is no 


bar to the required production of third-party records that 


might incriminate the claimant. Such third-party records cannot 


be transformed into the claimant's personal records simply by 
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privilege against 1f-incrimination with respect to such 
material. If the privilege could become available by means of 
the distinction developed by the Supreme 


such a simple expedient 


Court between third-party records and private papers would be 
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of the accountant's workpapers in this case would no* require 
the taxpayer to make any self-incriminating disclosures of a 
testimonial or communicative nature. In complying with the 
summons by producing the workpapers, the taxpayer would not 


be authenticating the workpapers or testifving about them in 
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any manner. Indeed, only the accountant could provide authentica- 
tion and his testimony would not violate the taxpayer's Fifth 
Amendment privilege. Since it is only compulsion of testimony 


by the claimant which is prohibited by the Fifth Amendment, the 
privilege is unav ble to bar enforcement of the summons in 


this casi 
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B. The privilege against self- 
incri lination does not apply to 


possessory interests in documents 
which are not held in a purely 


persona) capacity 


1. The issue raised in this case is of major importance 


to the con of federal tax investigations by the Internal 


: Revenue Service. In Section 7602 of the Interna 


(26 U.S.C.), Congress has uthorized the Secretary 


of 1954 


the Treasury or his delegate, in discharging his sponsil 


books, 
material to such inquiry; * * * [and] [t]o summon * * * any 
person having possession, Ct 
* *% * or any other person * * * to appear 
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such books, papers, records, or other data, * * * as may be 


such inqu 
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ry « * *, Such summonses 
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ro 


* * * at a time and place named in the summons and to produce 
relevant or material 


and the Internal Revenue Service 


can seck their enforcement in the federal courts. Sections 7402(b) 


and 7604(a) of the Internal Revenue Code of VOSA (26: U.8.C%):. 
As the Supreme Court observed in United State 


420 U.S. 141, 146 (1975), “[t]he purpose of the statutes is not 
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While records sought by an Internal Revenue Service 


may tend to incriminat taxpayer under investigation 


summons 


the 


stent 


decisions of the Supreme Court have established that the Fifth 
Amendment privilege against self-incrimination is not available 
to prevent the compulsory pro ection of documents unless they 
are the private papers of the claimant of the privilege and are 
in his possession. These decisions reflect the Court's consi 
view that the privilege should be "limited to its historic 
function of prvetecting only the natural individual from compuls 
incrimination through his own testimony or personal records 
(United States v. White, 322 U.S. 694, 701 (1944)). 

In Couch v ited State 409 U.S. 322, 327,. 328 (2973), 
the Supreme Court reaffirmed that the Fifth Amendment privilege 
s t- * - i ~ 1° - = oa » 
is an “inti » and personal" right which "adheres basically 
to the person, not to information that may incriminate him." 
In referring to its previous holding in Boyd v. United State 
116 U.S. 616 (1886), that a person could not be compelled to 

10/ 

produce his private papers that might tend to incriminate him, 
10/ The holding in Boyd cat t ch ( c-ized xtending 
the privilege to records | ired by a third party While the 
document 1 G nm it pice j ued oO \ | I it's 
partnership A ird party, th Court s subs rent] 
explained 4 uestion of wheth the in c ; pi 
business record not rai in that cast re 
States iA 9 pe 95 fn Z (1974) lt a ot Y ted ra 
by the partie (with the Government arguing in id that tl! 
privile e did not apply to in rem proc -dings see Sh Lro V. 
United States, 335 U.S. 1, 33, fm. 42 (1948)). "The Cout 
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the Boyd cif ci Lon hich Wa: ar scripti } Oi} it holding, the 
Court 1n Couch cited Boyd as deciding that “an forceable 
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the Court in Couch pointed out that "taj later Court commenting 
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